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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

:
:

vs.

:

DONALD SCOTT GRIFFIN,

:

Defendant/Appellant.

Case No. 20050543-CA

:
BRIEF OF APPELLEE

JURISDICTION AND NATURE OF THE PROCEEDINGS
This is an appeal from a conviction for driving under the influence of alcohol, a third
degree felony, in violation of UTAH CODE ANN. § 41 -6-44 (West 2004), in the Fourth Judicial
District Court, Juab County, State of Utah, the Honorable Donald J. Eyre presiding. This
Court has jurisdiction of this appeal pursuant to UTAH CODE ANN. § 78-2a-3 (2)(e) (West
2004).
ISSUES PRESENTED AND STANDARDS OF REVIEW
The sole issue to which the State responds on appeal is:
Did the trial court err when it concluded that defendant should be found guilty of a
third degree felony when his conviction for driving-under-the-influence did not occur within
ten years of two prior alcohol-related convictions?
"[A] question of statutory interpretation . . . [is] review[ed] for correctness without

deference to the conclusions of the trial court." State v. Mooney, 2004 UT 49, \ 9., 98 P.3d
420.
STATUTES
The following statutes are attached at Addendum A:
§ 41-6-44 (2001);
UTAH CODE ANN. § 41-6-44 (2003);
UTAH CODE ANN. § 41-6-44 (West 2004);

UTAH CODE ANN.

UTAH CODE ANN.

§ 41-6a-501, - 503 (West Supp. 2005).
STATEMENT OF THE CASE

Defendant was charged in an amended information with driving under the influence
of alcohol (DUI) with two prior convictions (Count I)5 operating a motor vehicle with
insurance (Count II), and driving on suspension (Count III). R7-6. Defendant filed a motion
to dismiss, claiming that he was not subject to an enhanced felony conviction for DUI
because his first alcohol-related conviction had occurred more than ten years earlier. R59-5 3.
The trial court denied the motion. R66.
Defendant pleaded guilty to DUI with two prior alcohol-related reckless driving
(ARR) convictions, a third degree felony, conditioning his plea on the right to appeal his
conviction. R75-67. The trial court sentenced defendant to a statutory zero-to-five-year
prison term, but suspended the sentence, ordered defendant to serve sixty-three days in the
county jail, and placed him on probation for thirty-six months. R85-83. Defendant timely
appealed. R95.

2

SUMMARY OF ARGUMENT
The State concedes that the trial court did not correctly apply the current version of
the statute in denying defendant's motion to dismiss. The court relied on a case that
reviewed an earlier version of the statute, which made the commission of a third alcoholrelated driving offense within ten years of two prior convictions for such offenses a thirddegree felony. The statute applicable to defendant's case, however, required defendant be
convicted of the alcohol-related driving offense within ten years of two prior such
convictions. Defendant's current conviction is outside the ten-year period.
ARGUMENT
THE STATE CONCEDES THAT THE TRIAL COURT FAILED TO
CORRECTLY APPLY THE OPERATIVE STATUTE ACCORDING TO
ITS PLAIN MEANING IN DETERMINING THAT DEFENDANT'S
CURRENT DUI CONVICTION WAS WITHIN TEN YEARS OF TWO
PRIOR ALCOHOL-RELATED CONVICTIONS
The State concedes that the trial court failed to correctly apply the operative statute
according to its plain meaning in determining that defendant's current DUI conviction was
within ten years of two prior alcohol-related convictions.
UTAH CODE ANN.

§ 41-6-44 (2)(a) (West 2004), provides:

(2)(a) A person may not operate or be in actual physical control of a vehicle
within this state if the person:
(i) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .08 grams or greater at the time of the test;
(ii) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the
person incapable of safely operating a vehicle; or
3

(iii) has a blood or breath alcohol concentration of .08 grams or
greater at the time of operation or actual physical control[.]
UTAH CODE ANN.

§ 41-6-44 (2)(a) (West 2004).l

A first or second conviction for an alcohol-related offense, without aggravating
circumstances, is a class B misdemeanor. See UTAH CODE ANN. § 41-6-44 (3)(a)(i) (West
2004) ("A person convicted the first or second time of a violation of Subsections (2)(a)(i)
through (iii) is guilty of a . . . class B misdemeanor[.]")2 However, "[a] conviction for a
violation of Subsection (2) is a third degree felony if it is ... a third or subsequent conviction
under this section within ten years of two or more prior convictions[.]" UTAH CODE ANN.
§ 41-6-44 (6)(a)(i) (West 2004) (emphasis added).3
In State v. Pixton, 2004 UT App 275, 98 P.3d 433, this Court reviewed a claim that
1

Subsections 41-6-44 (2) (i), - (iii) were repealed and substituted verbatim in
2005 by UTAH CODE ANN. § 41-6a-502 (l)(a), -(c) (West Supp. 2005). 2005 Laws, c. 2, §
58, eff. Feb. 2, 2005; 2005 Laws, c. 91, § 1, eff. July 1, 2005. See Addendum A.
2

Subsection 41-6-44 (3)(a)(i) (West 2004) was repealed and substituted verbatim
in 2005 by UTAH CODE ANN. § 41-6a-503 (l)(a) (West Supp. 2005). 2005 Laws c. 2, §
59, eff. February 2, 2005; 2005 Laws, c. 91, § 2, eff. July 1, 2005. See Addendum A.
3

Subsection 41-6-44 (6)(a)(i) (West 2004) was substituted by UTAH CODE ANN.
§ 41-6a-503 (2)(b) (West Supp. 2005). 2005 Laws c. 2, § 59, eff. February 2, 2005; 2005
Laws, c 91, § 2, eff. July 1, 2005. See Addendum A. The newly enacted provision
states:
(2) A person convicted of a violation of Section 41-6a-502 is guilty of a third
degree felony if:

(b) the conviction under Section 41-6a-502 is within ten years of two or more
prior convictions as defined in Subsection 41-6a-501(2)[.]
UTAH CODE ANN.

§ 41-6a-503 (2)(b) (West Supp. 2005).
4

the trial court had incorrectly applied section 41 -6-44 (6)(a)(i) in sentencing Pixton to a thirddegree felony enhancement after his third DUI/ARR conviction. Id. at ^ 4-10. The
operative 2001 statute "under which Pixton was charged and convicted, [provided that] a
violation of the statute 'is a third degree felony if it is committed^ ] within ten years of two
or more prior convictions under [section 41-6-44].' UTAH CODE ANN. § 41-6-44(6)(a) (Supp.
2001)." Id. dX\ 8 (last two pairs of brackets in original) (emphasis added). See 2001 statute
at Addendum A. Recognizing that the case turned on the plain meaning of the critical terms,
"committed" and "convictions," the Court stated,
Black's Law Dictionary defines "commit" as either "[t]o perpetrate, as a crime
[or] to perform as an act." . . . . "Conviction," however, is defined as "the
result of a criminal trial which ends in a judgment or sentence that the accused
is guilty as charged."
Id. (citations omitted). Because Pixton's second conviction had not been entered before he
was arrested on, viz. "committed," his third offense, the second conviction could not be used
to enhance Pixton's third DUI charge. Id. atfflf2-3, 9.
In 2002, the legislature amended section 41-6-44 (6)(a) to read as follows:
A conviction for a violation of Subsection (2) is a third degree felony if it is:
(i) a third or subsequent conviction under this section within ten years of two
or more prior convictions.
UTAH CODE ANN.

§ 41-6-44 (6)(a) (2002) (emphasis added). Subsection (6)(a)(i) remained

unamended in 2003. See UTAH CODE ANN. § 41-6-44 (6)(a)(i) (2003). See Addendum A.
Defendant was arrested for DUI on August 30, 2003. R9-8. He was charged on
September 26, 2003, with a third-degree-felony DUI under UTAH CODE ANN. § 41-6-44

5

(6)(a) (West 2004), because at that time he had been previously convicted of two alcoholrelated offense. Specifically, defendant had pleaded guilty and had been sentenced on two
prior alcohol-related reckless driving offenses, one on April 26, 1994 and another on
November 25, 1997. R32-29, 52. Defendant committed the DUI at issue in this appeal on
August 30, 2003, an event within the ten-year enhancement period. R2. However, he did
not plead guilty until February 24, 2005 and judgment was not entered and sentence not
imposed until May 26, 2005, events outside the ten-year penalty period beginning April 26,
1994. R75-67, 85-83.
The trial court reviewed defendant's motion to dismiss having read Pixton. R103:2.
However, the court evidently failed to consider that Pixton was reviewing an earlier version
of subsection 41 -6-44 (6)(a)(i) that had since been amended to make the third-degree-felony
enhancement contingent on a "conviction," viz., a judicial determination of a defendant's
guilt, and not a "commission," viz., the performance of the criminal act, within ten years of
the two prior alcohol-related convictions. R103:2. As noted, defendant's conviction lay
outside the ten-year period. While the State does not believe that the legislature truly
intended that a defendant may avoid a third-degree felony conviction for a third ARR/DUI
committed within ten years of two such prior convictions by extending his plea or sentencing
date beyond the ten year period, the plain language of the statute dictates otherwise. Rl 03:23. See Pixton, 2004 UT App 275,«[[ 7( "[unambiguous language . . . may not be interpreted
to contradict its plain meaning.") (citation omitted) (alteration in original). In sum, the State
concedes that the trial court incorrectly interpreted and applied subsection 41-6-44 (6)(a)(i)

6

in denying defendant's motion to dismiss.4
CONCLUSION
Based on the foregoing discussion, the State concedes that defendant's conviction for
a third degree DUI offense should be reversed and the case remanded to the trial court for
entry of judgment and sentencing on a class B misdemeanor.
RESPECTFULLY SUBMITTED this f

day of February, 2006
MARK L. SHURTLEFF
Attorney General

<?

KENNETH A. BRONSTON
Assistant Attorney General

4

The State does not address defendant's Point II, in which defendant claims that
the record is ambiguous about whether he pleaded guilty to reckless driving or alcoholrelated reckless driving on April 26, 1994. Aplt. Br. at Pt. II (failing to cite R32-29).
Because the State concedes that defendant's current conviction occurred more than ten
years after his 1994 conviction, whatever the offense, that issue is moot.
7
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Addenda

Addendum A

Addendum A

U.C.A. 1953 § 41-6-44 (2001)
UTAH CODE, 1953
TITLE 41. MOTOR VEHICLES
CHAPTER 6. TRAFFIC RULES AND REGULATIONS
ARTICLE 5. DRIVING WHILE INTOXICATED AND RECKLESS DRIVING
Copyright © 1953-2001 by Matthew Bender & Company, Inc. one of the LEXIS
Publishing companies. All rights reserved.
41-6-44 Driving under the influence of alcohol, drugs, or with specified or unsafe blood alcohol
concentration -Measurement of blood or breath alcohol —Criminal punishment -Arrest without
warrant -Penalties - Suspension or revocation of license.
(1) As used in this section:
(a) "educational series" means an educational series obtained at a substance abuse program that is
approved by the Board of Substance Abuse in accordance with Section 62A-8-107;
(b) "prior conviction" means any conviction for a violation of:
(i) this section;
(ii) alcohol-related reckless driving under Subsections (9) and (10);
(iii) local ordinances similar to this section or alcohol-related reckless driving adopted in
compliance with Section 41-6-43;
(iv) automobile homicide under Section 76-5-207; or
(v) statutes or ordinances in effect in any other state, the United States, or any district,
possession, or territory of the United States which would constitute a violation of this section or
alcohol-related reckless driving if committed in this state, including punishments administered
under 10 U.S.C. Sec. 815;
(c) "screening and assessment" means a substance abuse addiction and dependency screening and
assessment obtained at a substance abuse program that is approved by the Board of Substance
Abuse in accordance with Section 62A-8-107;
(d) "serious bodily injury" means bodily injury that creates or causes serious permanent
disfigurement, protracted loss or impairment of the function of any bodily member or organ, or
creates a substantial risk of death;
(e) "substance abuse treatment" means treatment obtained at a substance abuse program that is
approved by the Board of Substance Abuse in accordance with Section 62A-8-107;
(f) "substance abuse treatment program" means a state licensed substance abuse program;
(g) a violation of this section includes a violation under a local ordinance similar to this section
adopted in compliance with Section 41- 6-43; and
(h) the standard of negligence is that of simple negligence, the failure to exercise that degree of
care that an ordinarily reasonable and prudent person exercises under like or similar
circumstances.
(2) (a) A person may not operate or be in actual physical control of a vehicle within this state if
the person:
(i) has sufficient alcohol in his body that a chemical test given within two hours of the alleged
operation or physical control shows that the person has a blood or breath alcohol concentration of

.08 grams or greater; or
(ii) is under the influence of alcohol, any drag, or the combined influence of alcohol and any drug
to a degree that renders the person incapable of safely operating a vehicle.
(b) The fact that a person charged with violating this section is or has been legally entitled to use
alcohol or a drug is not a defense against any charge of violating this section.
(c) Alcohol concentration in the blood shall be based upon grams of alcohol per 100 milliliters of
blood, and alcohol concentration in the breath shall be based upon grams of alcohol per 210 liters
of breath.
(3) (a) A person convicted the first or second time of a violation of Subsection (2) is guilty of a:
(i) class B misdemeanor; or
(ii) class A misdemeanor if the person:
(A) has also inflicted bodily injury upon another as a proximate result of having operated the
vehicle in a negligent manner;
(B) had a passenger under 16 years of age in the vehicle at the time of the offense; or
(C) was 21 years of age or older and had a passenger under 18 years of age in the vehicle at the
time of the offense.
(b) A person convicted of a violation of Subsection (2) is guilty of a third degree felony if the
person has also inflicted serious bodily injury upon another as a proximate result of having
operated the vehicle in a negligent manner.
(4) (a) As part of any sentence imposed the court shall, upon a first conviction, impose a
mandatory jail sentence of not less than 48 consecutive hours.
(b) The court may, as an alternative to all or part of a jail sentence, require the person to:
(i) work in a compensatory-service work program for not less than 24 hours; or
(ii) participate in home confinement through the use of electronic monitoring in accordance with
Subsection (13).
(c) In addition to the jail sentence, compensatory-service work program, or home confinement,
the court shall:
(i) order the person to participate in a screening and assessment;
(ii) order the person to participate in an educational series if the court does not order substance
abuse treatment as described under Subsection (4)(d); and
(iii) impose a fine of not less than $700.
(d) The court may order the person to obtain substance abuse treatment if the substance abuse
treatment program determines that substance abuse treatment is appropriate.
(e) (i) Except as provided in Subsection (4)(e)(ii), the court may order probation for the person in
accordance with Subsection (14).
(ii) If there is admissible evidence that the person had a blood alcohol level of .16 or higher, the
court shall order probation for the person in accordance with Subsection (14).
(5) (a) If a person is convicted under Subsection (2) within ten years of a prior conviction under
this section, the court shall as part of any sentence impose a mandatory jail sentence of not less
than 240 consecutive hours.
(b) The court may, as an alternative to all or part of a jail sentence, require the person to:
(i) work in a compensatory-service work program for not less than 240 hours; or

(ii) participate in home confinement through the use of electronic monitoring in accordance with
Subsection (13).
(c) In addition to the jail sentence, compensatory-service work program, or home confinement,
the court shall:
(i) order the person to participate in a screening and assessment;
(ii) order the person to participate in an educational series if the court does not order substance
abuse treatment as described under Subsection (5)(d); and
(iii) impose a fine of not less than $800.
(d) The court may order the person to obtain substance abuse treatment if the substance abuse
treatment program determines that substance abuse treatment is appropriate.
(e) The court shall order probation for the person in accordance with Subsection (14).
(6) (a) A conviction for a violation of Subsection (2) is a third degree felony if it is committed:
(i) within ten years of two or more prior convictions under this section; or
(ii) at any time after a conviction of:
(A) automobile homicide under Section 76-5-207 that is committed after July 1, 2001; or
(B) a felony violation under this section that is committed after July 1, 2001.
(b) Under Subsection (3)(b) or (6)(a), if the court suspends the execution of a prison sentence and
places the defendant on probation the court shall impose:
(i) a fine of not less than $1,500; and
(ii) a mandatory jail sentence of not less than 1,500 hours.
(c) For Subsection (6)(a) or (b), the court shall impose an order requiring the person to obtain a
screening and assessment and substance abuse treatment at a substance abuse treatment program
providing intensive care or inpatient treatment and long-term closely supervised follow-through
after treatment for not less than 240 hours.
(d) In addition to the penalties required under Subsection (6)(b), the court may require the person
to participate in home confinement through the use of electronic monitoring in accordance with
Subsection (13).
(7) The mandatory portion of any sentence required under this section may not be suspended and
the convicted person is not eligible for parole or probation until any sentence imposed under this
section has been served. Probation or parole resulting from a conviction for a violation under this
section may not be terminated.
(8) (a) (i) The provisions in Subsections (4), (5), and (6) that require a sentencing court to order a
convicted person to: participate in a screening and assessment; and an educational series; obtain,
in the discretion of the court, substance abuse treatment; obtain, mandatorily, substance abuse
treatment; or do a combination of those things, apply to a conviction for a violation of Section
41-6-44.6 or 41-6-45 under Subsection (9).
(ii) The court shall render the same order regarding screening and assessment, an educational
series, or substance abuse treatment in connection with a first, second, or subsequent conviction
under Section 41-6-44.6 or 41-6-45 under Subsection (9), as the court would render in
connection with applying respectively, the first, second, or subsequent conviction requirements
of Subsections (4), (5), and (6).
(b) If a person fails to complete all court ordered screening and assessment, educational series,

and substance abuse treatment, or fails to pay all fines and fees, including fees for restitution and
treatment costs, the court shall notify the Driver License Division of a failure to comply. Upon
receiving the notification, the division shall suspend the person's driving privilege in accordance
with Subsections 53-3-221(2) and (3).
(9) (a) (i) When the prosecution agrees to a plea of guilty or no contest to a charge of a violation
of Section 41-6-45, of an ordinance enacted under Section 41-6-43, or of Section 41-6-44.6 in
satisfaction of, or as a substitute for, an original charge of a violation of this section, the
prosecution shall state for the record a factual basis for the plea, including whether or not there
had been consumption of alcohol, drugs, or a combination of both, by the defendant in
connection with the violation.
(ii) The statement is an offer of proof of the facts that shows whether there was consumption of
alcohol, drugs, or a combination of both, by the defendant, in connection with the violation.
(b) The court shall advise the defendant before accepting the plea offered under this Subsection
(9)(b) of the consequences of a violation of Section 41-6-44.6 or of Section 41-6-45.
(c) The court shall notify the Driver License Division of each conviction of Section 41-6-44.6 or
41-6-45 entered under this Subsection (9).
(10) A peace officer may, without a warrant, arrest a person for a violation of this section when
the officer has probable cause to believe the violation has occurred, although not in his presence,
and if the officer has probable cause to believe that the violation was committed by the person.
(11) (a) The Driver License Division shall:
(i) suspend for 90 days the operator's license of a person convicted for the first time under
Subsection (2);
(ii) revoke for one year the license of a person convicted of any subsequent offense under
Subsection (2) if the violation is committed within a period often years from the date of the prior
violation; and
(iii) suspend or revoke the license of a person as ordered by the court under Subsection (12).
(b) The Driver License Division shall subtract from any suspension or revocation period the
number of days for which a license was previously suspended under Section 53-3-223 or
53-3-231, if the previous suspension was based on the same occurrence upon which the record of
conviction is based.
(12) (a) In addition to any other penalties provided in this section, a court may order the
operator's license of a person who is convicted of a violation of Subsection (2) to be suspended
or revoked for an additional period of 90 days, 180 days, one year, or two years to remove from
the highways those persons who have shown they are safety hazards.
(b) If the court suspends or revokes the person's license under this Subsection (12)(b), the court
shall prepare and send to the Driver License Division an order to suspend or revoke that person's
driving privileges for a specified period of time.
(13) (a) If the court orders a person to participate in home confinement through the use of
electronic monitoring, the electronic monitoring shall alert the appropriate corrections, probation
monitoring agency, law enforcement units, or contract provider of the defendant's whereabouts.

(b) The electronic monitoring device shall be used under conditions which require:
(i) the person to wear an electronic monitoring device at all times;
(ii) that a device be placed in the home or other specified location of the person, so that the
person's compliance with the court's order may be monitored; and
(iii) the person to pay the costs of the electronic monitoring.
(c) The court shall order the appropriate entity described in Subsection (13)(e) to place an
electronic monitoring device on the person and install electronic monitoring equipment in the
residence of the person or other specified location.
(d) The court may:
(i) require the person's electronic home monitoring device to include a substance abuse testing
instrument;
(ii) restrict the amount of alcohol the person may consume during the time the person is subject
to home confinement;
(iii) set specific time and location conditions that allow the person to attend school educational
classes, or employment and to travel directly between those activities and the person's home; and
(iv) waive all or part of the costs associated with home confinement if the person is determined
to be indigent by the court.
(e) The electronic monitoring described in this section may either be administered directly by the
appropriate corrections agency, probation monitoring agency, or by contract with a private
provider.
(f) The electronic monitoring provider shall cover the costs of waivers by the court under
Subsection (13)(c)(iv).
(14) (a) If supervised probation is ordered under Section 41-6-44.6 or Subsection (4)(e) or (5)(e):
(i) the court shall specify the period of the probation;
(ii) the person shall pay all of the costs of the probation; and
(iii) the court may order any other conditions of the probation.
(b) The court shall provide the probation described in this section by contract with a probation
monitoring agency or a private probation provider.
(c) The probation provider described in Subsection (14)(b) shall monitor the person's compliance
with all conditions of the person's sentence, conditions of probation, and court orders received
under this article and shall notify the court of any failure to comply with or complete that
sentence or those conditions or orders.
(d) (i) The court may waive all or part of the costs associated with probation if the person is
determined to be indigent by the court.
(ii) The probation provider described in Subsection (14)(b) shall cover the costs of waivers by the
court under Subsection (14)(d)(i).
(15) If a person is convicted of a violation of Subsection (2) and there is admissible evidence that
the person had a blood alcohol level of .16 or higher, then if the court does not order:
(a) treatment as described under Subsection (4)(d), (5)(d), or (6)(b)(iii), then the court shall enter
the reasons on the record; and
(b) the following penalties, the court shall enter the reasons on the record:
(i) the installation of an ignition interlock system as a condition of probation for the person in
accordance with Section 41-6-44.7; or

(ii) the imposition of home confinement through the use of electronic monitoring in accordance
with Subsection (13).
History: L. 1941, ch. 52, § 34; C. 1943, 57-7-111; L. 1949, ch. 65, § 1; 1957, ch. 75, § 1; 1967,
ch. 88, § 2; 1969, ch. 107, § 2; 1977, ch. 268, § 3; 1979, ch. 243, § 1; 1981, ch. 63, § 2; 1982, ch.
46, § 1; 1983, ch. 99, § 13; 1983, ch. 103, § 1; 1983, ch. 183, § 33; 1985, ch. 46, § 1; 1986, ch.
122, § 1; 1986, ch. 178, § 29; 1987, ch. 138, § 37; 1987 (1st S.S.), ch. 8, § 2; 1988, ch. 17, § 1;
1990, ch. 183, § 16; 1990, ch. 299, § 1; 1991, ch. 147, § 1; 1993, ch. 168, § 1; 1993, ch. 193, § 1;
1993, ch. 234, § 32; 1994, ch. 159, § 1; 1994, ch. 263, § 1; 1996, ch. 71, § 1; 1996, ch. 220, § 1;
1996, ch. 223, § 2; 1997, ch. 68, § 1; 1998, ch. 13, § 46; 1998, ch. 94, § 1; 1998, ch. 168, § 1;
1999, ch. 33, § 1; 1999, ch. 226, § 1; 1999, ch. 258, § 1; 2000, ch. 333, § 1; 2000, ch. 334, § 1;
2001, ch. 64, § 1; 2001, ch. 289, § 1; 2001, ch. 309, § 1; 2001, ch. 355, § 1.

NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. —The 1994 amendment by ch. 159, effective March 17, 1994, added
Subsection (3)(a)(ii)(B), making related changes, and substituted "Section 53-3-223" for
"41-2-130" in Subsection (12)(b).
The 1994 amendment by ch. 263, effective May 2, 1994, subdivided Subsection (12)(a),
substituted "53-3-223" for "41-2-130" in Subsection (12)(b), and made stylistic changes.
The 1996 amendment by ch. 220, effective April 29, 1996, deleted former Subsections (6)(b) and
(7) concerning punishments for third and fourth convictions of driving under the influence; added
Subsections (6)(a)(ii) and (6)(c) making related redesignation and reference changes; in
Subsection (6)(a) added "or subsequent"; in Subsection (6)(a)(i) substituted "class A" for "class
B"; and made stylistic changes.
The 1996 amendment by ch. 71, effective July 1, 1996, added Subsections (l)(a) and (13);
redesignated former Subsection (1) as (2)(a) and (2)(b) and former Subsection (2) as (2)(c);
revised and redesignated former Subsections (3)(b) and (3)(c) as Subsections (l)(b) and (l)(c); in
Subsection (5)(a) substituted "If a person is convicted under Subsection (2)" for "Upon a second
conviction for a violation committed" and "conviction" for "violation"; rewrote Subsections (6)
and (7); in Subsections (9)(a)(i) and (9)(a)(ii) deleted "that qualifies as a prior conviction" after
"41-6-45"; deleted former Subsection (9)(b), relating to prior convictions, and redesignated the
following subsections accordingly; rewrote Subsections (10)(b) and (10)(c); added Subsection
(12)(a)(iii); and made stylistic changes.
The 1996 amendment by ch. 223, effective July 1, 1996, deleted former Subsection (7)(c)(ii)
providing completion of an alcohol and drug dependency rehabilitation program as an alternative
to incarceration, and redesignated former Subsection (7)(c)(i) as (7)(c); added Subsections
(4)(c)(ii) and (5)(c)(ii) making related redesignation changes; substituted "all or part of a jail
sentence" for "jail" throughout; in Subsection (6)(b)(i) added "fine of not less than $900, but not
more than $1,000 and a"; in Subsection (6)(b)(iii) and (7)(d) added 'fine"; in Subsection (6)(c)(i)
substituted "$2,000, but not more than $5,000" for "$1,000"; in Subsection (7)(b) substituted
"$3,000 but not more than $10,000" for "$1,000"; in (7)(c) deleted "but only if the court enters in
writing on the record the reason it finds the defendant should not serve the jail sentence"; and
made stylistic and related changes.

The 1997 amendment, effective May 5, 1997, deleted maximum penalties throughout
Subsections (4) to (6), inserted the references to § 41-6-44.6 throughout Subsections (8) and (9),
and made numerous stylistic changes.
The 1998 amendment by ch. 13, effective May 4,1998, made minor stylistic changes throughout
the section.
The 1998 amendment by ch. 94, effective May 4, 1998, substituted "compensatory-service" for
"community-service" wherever it appeared in the section; and made a minor stylistic change in
Subsection (6)(b) and (6)(c).
The 1998 amendment by ch. 168, effective May 4,1998, added Subsection (l)(b), redesignating
former Subsections (l)(b) and (l)(c) as (l)(c) and (l)(d); redesignated Subsection (3) as (3)(a),
redesignating the other subsection designations accordingly; added Subsection (3)(b); and
updated the internal references in Subsections (6)(a)(i), (6)(b)(i), and (6)(c).
The 1999 amendment by ch. 226, effective May 3, 1999, deleted Subsection (6)(a)(i), making
class A misdemeanors an alternative classification; deleted Subsections (6)(a)(ii)(A) and (B),
relating to three and two prior convictions, respectively; deleted former Subsection (6)(b),
relating to fines, jail sentences, and alternatives to jail sentences; inserted "or 53-3-231" in
Subsection (1 l)(b); and made designation and stylistic changes.
The 1999 amendment by ch. 258, effective May 3,1999, rewrote Subsection (2)(a)(i), which read
"has a blood or breath alcohol concentration of .08 grams or greater as shown by a chemical test
given within two hours after the alleged operation or physical control," and made stylistic
changes.
The 1999 amendment by ch. 33, effective July 1, 1999, added Subsections (4)(b)(ii) and
(5)(b)(ii), making related changes; inserted "or home confinement" in Subsections (4)(c) and
(5)(c); added Subsections (6)(d) (Subsection (6)(c) in the reconciled version) and (13); and made
related changes throughout the section.
The 2000 amendment by ch. 333, effective May 1, 2000, substituted "a substance abuse testing
instrument" for "an alcohol detection breathalyzer" in Subsection (13)(d)(i) and added Subsection
(14) (Subsection (15) in the reconciled version).
The 2000 amendment by ch. 334, effective May 1, 2000, rewrote the section, adding providions
for educational series, substance abuse screenings and assessments, substance abuse treatment
programs, and supervised probation and added Subsection (14).
The 2001 amendment by ch. 64, effective April 30, 2001, in Subsection (6)(a), added the (i)
designation, deleted "third or subsequent" before "conviction," substituted "violation of
Subsection (2)" for "violation," added Subsection (6)(a)(ii), and made stylistic changes.
The 2001 amendment by ch. 289, effective April 30, 2001, made the same changes as ch. 64 and
also substituted "ten years" for "six years" in Subsections (5)(a), (6)(a)(i), and (ll)(a)(ii).
The 2001 amendment by ch. 355, effective April 30, 2001, in Subsection (4)(e), added "(i)
Except as provided in Subsection (4)(e)(ii)" and added Subsection (4)(e)(ii) and in Subsection
(14)(a) added the reference to Section 41-6-44.6.
The 2001 amendment by ch. 309, effective July 1, 2001, added Subsection (3)(a)(ii)(C) and
inserted "or two years" in Subsection (12)(a).
This section has been reconciled by the Office of Legislative Research and General Counsel.

U.C.A. 1953 § 41-6-44 (2003)
UTAH CODE, 1953
TITLE 41. MOTOR VEHICLES
CHAPTER 6. TRAFFIC RULES AND REGULATIONS
ARTICLE 5. DRIVING WHILE INTOXICATED AND RECKLESS DRIVING
41-6-44 Driving under the influence of alcohol, drugs, or a combination of both or with specified
or unsafe blood alcohol concentration —Measurement of blood or breath alcohol —Criminal
punishment -Arrest without warrant - Penalties -Suspension or revocation of license.
(1) As used in this section:
(a) "conviction" means any conviction for a violation of:
(i) this section;
(ii) alcohol, any drug, or a combination of both-related reckless driving under Subsections (9)
and (10);
(iii) Section 41-6-44.6, driving with any measurable controlled substance that
is taken illegally in the body;
(iv) local ordinances similar to this section or alcohol, any drug, or a combination of both-related
reckless driving adopted in compliance with Section 41-6-43;
(v) automobile homicide under Section 76-5-207; or
(vi) a violation described in Subsections (l)(a)(i) through (v), which judgment of conviction is
reduced under Section 76-3-402; or
(vii) statutes or ordinances in effect in any other state, the United States, or any district,
possession, or territory of the United States which would constitute a violation of this section or
alcohol, any drug, or a combination of both-related reckless driving if committed in this state,
including punishments administered under 10 U.S.C. Sec. 815;
(b) "educational series" means an educational series obtained at a substance abuse program that is
approved by the Board of Substance Abuse and Mental Health in accordance with Section
62A-15-105;
(c) "screening and assessment" means a substance abuse addiction and dependency screening and
assessment obtained at a substance abuse program that is approved by the Board of Substance
Abuse and Mental Health in accordance with Section 62A-15-105;
(d) "serious bodily injury" means bodily injury that creates or causes serious permanent
disfigurement, protracted loss or impairment of the function of any bodily member or organ, or
creates a substantial risk of death;
(e) "substance abuse treatment" means treatment obtained at a substance abuse program that is
approved by the Board of Substance Abuse and Mental Health in accordance with Section
62A-15-105;
(f) "substance abuse treatment program" means a state licensed substance abuse program;
(g) a violation of this section includes a violation under a local ordinance similar to this section
adopted in compliance with Section 41-6-43; and
(h) the standard of negligence is that of simple negligence, the failure to exercise that degree of
care that an ordinarily reasonable and prudent person exercises under like or similar
circumstances.

(2) (a) A person may not operate or be in actual physical control of a vehicle within this state if
the person:
(i) has sufficient alcohol in his body that a subsequent chemical test shows that the person has a
blood or breath alcohol concentration of .08 grams or greater at the time of the test;
(ii) is under the influence of alcohol, any drug, or the combined influence of alcohol and any drug
to a degree that renders the person incapable of safely operating a vehicle; or
(iii) has a blood or breath alcohol concentration of .08 grams or greater at the time of operation or
actual physical control.
(b) The fact that a person charged with violating this section is or has been legally entitled to use
alcohol or a drug is not a defense against any charge
of violating this section.
(c) Alcohol concentration in the blood shall be based upon grams of alcohol per 100 milliliters of
blood, and alcohol concentration in the breath shall be based upon grams of alcohol per 210 liters
of breath.
(3) (a) A person convicted the first or second time of a violation of Subsection (2) is guilty of a:
(i) class B misdemeanor; or
(ii) class A misdemeanor if the person:
(A) has also inflicted bodily injury upon another as a proximate result of having operated the
vehicle in a negligent manner;
(B) had a passenger under 16 years of age in the vehicle at the time of the offense; or
(C) was 21 years of age or older and had a passenger under 18 years of age in
the vehicle at the time of the offense.
(b) A person convicted of a violation of Subsection (2) is guilty of a third degree felony if the
person has also inflicted serious bodily injury upon another as a proximate result of having
operated the vehicle in a negligent manner.
(4) (a) As part of any sentence imposed the court shall, upon a first conviction, impose a
mandatory jail sentence of not less than 48 consecutive hours.
(b) The court may, as an alternative to all or part of a jail sentence, require the person to:
(i) work in a compensatory-service work program for not less than 48 hours; or
(ii) participate in home confinement through the use of electronic monitoring in accordance with
Subsection (13).
(c) In addition to the jail sentence, compensatory-service work program, or
home confinement, the court shall:
(i) order the person to participate in a screening and assessment;
(ii) order the person to participate in an educational series if the court does not order substance
abuse treatment as described under Subsection (4)(d); and
(iii) impose a fine of not less than $700.
(d) The court may order the person to obtain substance abuse treatment if the substance abuse
treatment program determines that substance abuse treatment is appropriate.
(e) (i) Except as provided in Subsection (4)(e)(ii), the court may order probation for the person in
accordance with Subsection (14).
(ii) If there is admissible evidence that the person had a blood alcohol level of .16 or higher, the
court shall order probation for the person in accordance with Subsection (14).

(5) (a) If a person is convicted under Subsection (2) within ten years of a prior conviction under
this section, the court shall as part of any sentence impose a mandatory jail sentence of not less
than 240 consecutive hours.
(b) The court may, as an alternative to all or part of a jail sentence, require the person to:
(i) work in a compensatory-service work program for not less than 240 hours; or
(ii) participate in home confinement through the use of electronic monitoring in accordance with
Subsection (13).
(c) In addition to the jail sentence, compensatory-service work program, or home confinement,
the court shall:
(i) order the person to participate in a screening and assessment;
(ii) order the person to participate in an educational series if the court does not order substance
abuse treatment as described under Subsection (5)(d); and
(iii) impose a fine of not less than $800.
(d) The court may order the person to obtain substance abuse treatment if the substance abuse
treatment program determines that substance abuse treatment is appropriate.
(e) The court shall order probation for the person in accordance with Subsection (14).
(6) (a) A conviction for a violation of Subsection (2) is a third degree felony if it is:
(i) a third or subsequent conviction under this section within ten years of two or more prior
convictions; or
(ii) at any time after a conviction of:
(A) automobile homicide under Section 76-5-207 that is committed after July 1, 2001; or
(B) a felony violation under this section that is committed after July 1, 2001.
(b) Any conviction described in this Subsection (6) which judgment of conviction is reduced
under Section 76-3-402 is a conviction for purposes of this section.
(c) Under Subsection (3)(b) or (6)(a), if the court suspends the execution of a prison sentence and
places the defendant on probation the court shall impose:
(i) a fine of not less than $1,500; and
(ii) a mandatory jail sentence of not less than 1,500 hours.
(d) For Subsection (6)(a) or (c), the court shall impose an order requiring the person to obtain a
screening and assessment and substance abuse treatment at a substance abuse treatment program
providing intensive care or inpatient treatment and long-term closely supervised follow-through
after treatment for not less than 240 hours.
(e) In addition to the penalties required under Subsection (6)(c), if the court
orders probation, the probation shall be supervised probation which may include requiring the
person to participate in home confinement through the use of electronic monitoring in accordance
with Subsection (13).
(7) The mandatory portion of any sentence required under this section may not be suspended and
the convicted person is not eligible for parole or probation until any sentence imposed under this
section has been served. Probation or parole resulting from a conviction for a violation under this
section may not be terminated.
(8) (a) (i) The provisions in Subsections (4), (5), and (6) that require a sentencing court to order a
convicted person to: participate in a screening and assessment; and an educational series; obtain,

in the discretion of the court, substance abuse treatment; obtain, mandatorily, substance abuse
treatment; or do a combination of those things, apply to a conviction for a violation of Section
41-6-44.6 or 41-6-45 under Subsection (9).
(ii) The court shall render the same order regarding screening and assessment, an educational
series, or substance abuse treatment in connection with a first, second, or subsequent conviction
under Section 41-6-44.6 or 41-6-45 under
Subsection (9), as the court would render in connection with applying respectively, the first,
second, or subsequent conviction requirements of Subsections (4), (5), and (6).
(b) The court shall notify the Driver License Division if a person fails to:
(i) complete all court ordered:
(A) screening and assessment;
(B) educational series;
(C) substance abuse treatment; and
(D) hours of work in compensatory-service work program; or
(ii) pay all fines and fees, including fees for restitution and treatment costs. Upon receiving the
notification, the division shall suspend the person's driving privilege in accordance with
Subsections 53-3-221(2) and (3).
(9) (a) (i) When the prosecution agrees to a plea of guilty or no contest to a charge of a violation
of Section 41-6-45, of an ordinance enacted under Section 41-6-43, or of Section 41-6-44.6 in
satisfaction of, or as a substitute for, an original charge of a violation of this section, the
prosecution shall state for the record a factual basis for the plea, including whether or not there
had been consumption of alcohol, drugs, or a combination of both, by the defendant in
connection with the violation.
(ii) The statement is an offer of proof of the facts that shows whether there was consumption of
alcohol, drugs, or a combination of both, by the defendant, in connection with the violation.
(b) The court shall advise the defendant before accepting the plea offered under this Subsection
(9)(b) of the consequences of a violation of Section 41- 6-44.6 or of Section 41-6-45.
(c) The court shall notify the Driver License Division of each conviction of Section 41-6-44.6 or
41-6-45 entered under this Subsection (9).
(10) A peace officer may, without a warrant, arrest a person for a violation of this section when
the officer has probable cause to believe the violation has occurred, although not in his presence,
and if the officer has probable cause to believe that the violation was committed by the person.
(11) (a) The Driver License Division shall:
(i) suspend for 90 days the operator's license of a person convicted for the first time under
Subsection (2);
(ii) revoke for one year the license of a person convicted of any subsequent offense under
Subsection (2) or if the person has a prior conviction as defined under Subsection (1) if the
violation is committed within a period often years from the date of the prior violation; and
(iii) suspend or revoke the license of a person as ordered by the court under Subsection (12).
(b) The Driver License Division shall subtract from any suspension or revocation period the
number of days for which a license was previously suspended under Section 53-3-223 or
53-3-231, if the previous suspension was

based on the same occurrence upon which the record of conviction is based.
(12) (a) In addition to any other penalties provided in this section, a court may order the
operator's license of a person who is convicted of a violation of Subsection (2) to be suspended
or revoked for an additional period of 90 days, 180 days, one year, or two years to remove from
the highways those persons who have shown they are safety hazards.
(b) If the court suspends or revokes the person's license under this Subsection (12)(b), the court
shall prepare and send to the Driver License Division an order to suspend or revoke that person's
driving privileges for a specified period of time.
(13) (a) If the court orders a person to participate in home confinement through the use of
electronic monitoring, the electronic monitoring shall alert the appropriate corrections, probation
monitoring agency, law enforcement units, or contract provider of the defendant's whereabouts.
(b) The electronic monitoring device shall be used under conditions which require:
(i) the person to wear an electronic monitoring device at all times;
(ii) that a device be placed in the home or other specified location of the person, so that the
person's compliance with the court's order may be monitored; and
(iii) the person to pay the costs of the electronic monitoring.
(c) The court shall order the appropriate entity described in Subsection (13)(e) to place an
electronic monitoring device on the person and install electronic monitoring equipment in the
residence of the person or other specified location.
(d) The court may:
(i) require the person's electronic home monitoring device to include a substance abuse testing
instrument;
(ii) restrict the amount of alcohol the person may consume during the time the
person is subject to home confinement;
(iii) set specific time and location conditions that allow the person to attend school educational
classes, or employment and to travel directly between those activities and the person's home; and
(iv) waive all or part of the costs associated with home confinement if the person is determined
to be indigent by the court.
(e) The electronic monitoring described in this section may either be administered directly by the
appropriate corrections agency, probation monitoring agency, or by contract with a private
provider.
(f) The electronic monitoring provider shall cover the costs of waivers by the court under
Subsection (13)(d)(iv).
(14) (a) If supervised probation is ordered under Section 41-6-44.6 or Subsection (4)(e) or (5)(e):
(i) the court shall specify the period of the probation;
(ii) the person shall pay all of the costs of the probation; and
(iii) the court may order any other conditions of the probation.
(b) The court shall provide the probation described in this section by contract with a probation
monitoring agency or a private probation provider.
(c) The probation provider described in Subsection (14)(b) shall monitor the person's compliance
with all conditions of the person's sentence, conditions of probation, and court orders received
under this article and shall notify the court of any failure to comply with or complete that

sentence or those conditions or orders.
(d) (i) The court may waive all or part of the costs associated with probation if the person is
determined to be indigent by the court.
(ii) The probation provider described in Subsection (14)(b) shall cover the costs of waivers by the
court under Subsection (14)(d)(i).
(15) If a person is convicted of a violation of Subsection (2) and there is admissible evidence that
the person had a blood alcohol level of .16 or higher, then if the court does not order:
(a) treatment as described under Subsection (4)(d), (5)(d), or (6)(d), then the court shall enter the
reasons on the record; and
(b) the following penalties, the court shall enter the reasons on the record:
(i) the installation of an ignition interlock system as a condition of probation for the person in
accordance with Section 41-6-44.7; or
(ii) the imposition of home confinement through the use of electronic monitoring in accordance
with Subsection (13).
History: L. 1941, ch. 52, § 34; C. 1943, 57-7-111; L. 1949, ch. 65, § 1; 1957, ch. 75, § 1; 1967,
ch. 88, § 2; 1969, ch. 107, § 2; 1977, ch. 268, § 3; 1979, ch. 243, § 1; 1981, ch. 63, § 2; 1982, ch.
46, § 1; 1983, ch. 99, § 13; 1983, ch. 103, § 1; 1983, ch. 183, § 33; 1985, ch. 46, § 1; 1986, ch.
122, § 1; 1986, ch. 178, § 29; 1987, ch. 138, § 37; 1987 (1st S.S.), ch. 8, § 2; 1988, ch. 17, § 1;
1990, ch. 183, § 16; 1990, ch. 299, § 1; 1991, ch. 147, § 1; 1993, ch. 168, § 1; 1993, ch. 193, § 1;
1993, ch. 234, § 32; 1994, ch. 159, § 1; 1994, ch. 263, § 1; 1996, ch. 71, § 1; 1996, ch. 220, § 1;
1996, ch. 223, § 2; 1997, ch. 68, § 1; 1998, ch. 13, § 46; 1998, ch. 94, § 1; 1998, ch. 168, § 1;
1999, ch. 33, § 1; 1999, ch. 226, § 1; 1999, ch. 258, § 1; 2000, ch. 333, § 1; 2000, ch. 334, § 1;
2001, ch. 64, § 1; 2001, ch. 289, § 1; 2001, ch. 309, § 1; 2001, ch. 355, § 1; 2002, ch. 8, § 1;
2002, ch. 54, § 1; 2002, ch. 106, § 1; 2002 (5th S.S.), ch. 8, § 10.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. —The 1998 amendment by ch. 13, effective May 4, 1998, made minor
stylistic changes throughout the section.
The 1998 amendment by ch. 94, effective May 4,1998, substituted "compensatory-service" for
"community-service" wherever it appeared in the section; and made a minor stylistic change in
Subsection (6)(b) and (6)(c).
The 1998 amendment by ch. 168, effective May 4, 1998, added Subsection (l)(b), redesignating
former Subsections (l)(b) and (l)(c) as (l)(c) and (l)(d); redesignated Subsection (3) as (3)(a),
redesignating the other subsection designations accordingly; added Subsection (3)(b); and
updated the internal references in Subsections (6)(a)(i), (6)(b)(i), and (6)(c).
The 1999 amendment by ch. 226, effective May 3, 1999, deleted Subsection (6)(a)(i), making
class A misdemeanors an alternative classification; deleted Subsections (6)(a)(ii)(A) and (B),
relating to three and two prior convictions, respectively; deleted former Subsection (6)(b),
relating to fines, jail sentences, and alternatives to jail sentences; inserted "or 53-3-231" in
Subsection (1 l)(b); and made designation and stylistic changes.
The 1999 amendment by ch. 258, effective May 3, 1999, rewrote Subsection (2)(a)(i), which read
"has a blood or breath alcohol concentration of .08 grams or greater as shown by a chemical test

given within two hours after the alleged operation or physical control," and made stylistic
changes.
The 1999 amendment by ch. 33, effective July 1, 1999, added Subsections (4)(b)(ii) and
(5)(b)(ii), making related changes; inserted "or home confinement" in Subsections (4)(c) and
(5)(c); added Subsections (6)(d) (Subsection (6)(c) in the reconciled version) and (13); and made
related changes throughout the section.
The 2000 amendment by ch. 333, effective May 1, 2000, substituted "a substance abuse testing
instrument" for "an alcohol detection breathalyzer" in Subsection (13)(d)(i) and added Subsection
(14) (Subsection (15) in the reconciled version).
The 2000 amendment by ch. 334, effective May 1, 2000, rewrote the section, adding provisions
for educational series, substance abuse screenings and assessments, substance abuse treatment
programs, and supervised probation and added Subsection (14).
The 2001 amendment by ch. 64, effective April 30, 2001, in Subsection (6)(a), added the (i)
designation, deleted "third or subsequent" before "conviction," substituted "violation of
Subsection (2)" for "violation," added Subsection (6)(a)(ii), and made stylistic changes.
The 2001 amendment by ch. 289, effective April 30, 2001, made the same changes as ch. 64 and
also substituted "ten years" for "six years" in Subsections (5)(a), (6)(a)(i), and (1 l)(a)(ii).
The 2001 amendment by ch. 355, effective April 30, 2001, in Subsection (4)(e), added "(i)
Except as provided in Subsection (4)(e)(ii)" and added Subsection (4)(e)(ii) and in Subsection
(14)(a) added the reference to Section 41-6-44.6.
The 2001 amendment by ch. 309, effective July 1, 2001, added Subsection (3)(a)(ii)(C) and
inserted "or two years" in Subsection (12)(a).
The 2002 amendment by ch. 8, effective May 6, 2002, redesignated former Subsection (l)(a) as
Subsection (l)(b), and former Subsection (l)(b) as (l)(a), substituting "conviction" for "prior
conviction"; added Subsections (l)(a)(iii) and (l)(a)(vi), redesignating subsections accordingly;
in Subsection (6), added Subsection (b), making related and stylistic changes; added "or if the
person has a prior conviction as defined under Subsection (1)" in Subsection (1 l)(a)(ii); and
substituted "alcohol, any drug, or combination of both-related" for "alcohol-related" throughout.
The 2002 amendment by ch. 54, effective May 6, 2002, substituted "48 hours" for "24 hours" in
Subsection (4)(b)(i); substituted "if the court orders probation, the probation shall be supervised
probation which may include requiring" for "the court may require" near the end of Subsection
(6); and added Subsection (8)(b)(i)(D), making related and stylistic changes.
The 2002 amendment by ch. 106, effective May 6, 2002, in Subsection (2)(a)(i) substituted
"subsequent chemical test" for "chemical test given within two hours of the alleged operation or
physical control" and added "at the time of the test"; added Subsection (2)(a)(iii); and made
stylistic changes.
The 2002 (5th S.S.) amendment, effective September 8, 2002, substituted "Board of Substance
Abuse and Mental Health" for "Board of Substance Abuse" and "Section 62A-15-105" for
"Section 62A-8-107" in Subsections (l)(b), (c), and (e).
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WEST'S UTAH CODE ANNOTATED
TITLE 41. MOTOR VEHICLES
CHAPTER 6. TRAFFIC RULES AND REGULATIONS
ARTICLE 5. DRIVING WHILE INTOXICATED AND RECKLESS DRIVING

§ 41-6-44. Driving under the influence of alcohol, drugs, or a combination of both or with
specified or unsafe blood alcohol concentration-Measurement of blood or breath
alcohol-Criminal punishment-Arrest without warrant- Penalties-Suspension or revocation of
license.
(1) As used in this section:
(a) "assessment" means an in-depth clinical interview with a licensed mental health therapist:
(i) used to determine if a person is in need of:
(A) substance abuse treatment that is obtained at a substance abuse program;
(B) an educational series; or
(C) a combination of Subsections (l)(a)(i)(A) and (B); and
(ii) that is approved by the Board of Substance Abuse and Mental Health in
accordance with Section 62A-15-105.
(b)(i) "conviction" means any conviction for a violation of:
(A) this section;
(B) alcohol, any drug, or a combination of both-related reckless driving under Subsections (9)
and (10);
(C) Section 41-6-44.6, driving with any measurable controlled substance that is taken illegally in
the body;
(D) local ordinances similar to this section or alcohol, any drug, or a combination of both-related
reckless driving adopted in compliance with Section 41-6-43;
(E) automobile homicide under Section 76-5-207;
(F) Subsection 58-37-8(2)(g);
(G) a violation described in Subsections (l)(b)(i)(A) through (F), which judgment of conviction
is reduced under Section 76-3-402; or
(H) statutes or ordinances in effect in any other state, the United States, or any district,
possession, or territory of the United States which would constitute a violation of this section or
alcohol, any drug, or a combination of both-related reckless driving if committed in this state,
including punishments administered under 10 U.S.C. Sec. 815;
(ii) A plea of guilty or no contest to a violation described in Subsections
(l)(b)(i)(A) through (H) which plea is held in abeyance under Title 77, Chapter 2a, Pleas in
Abeyance, is the equivalent of a conviction, even if the charge has been subsequently reduced or
dismissed in accordance with the plea in abeyance agreement, for purposes of:
(A) enhancement of penalties under:
(I) this Chapter 6, Article 5, Driving While Intoxicated and Reckless Driving; and
(II) automobile homicide under Section 76-5-207; and
(B) expungement under Section 77-18-12.

(c) "educational series" means an educational series obtained at a substance abuse program that is
approved by the Board of Substance Abuse and Mental Health in accordance with Section
62A-15-105;
(d) "screening" means a preliminary appraisal of a person:
(i) used to determine if the person is in need of:
(A) an assessment; or
(B) an educational series; and
(ii) that is approved by the Board of Substance Abuse and Mental Health in accordance with
Section 62A-15-105;
(e) "serious bodily injury" means bodily injury that creates or causes serious permanent
disfigurement, protracted loss or impairment of the function of any
bodily member or organ, or creates a substantial risk of death;
(f) "substance abuse treatment" means treatment obtained at a substance abuse program that is
approved by the Board of Substance Abuse and Mental Health in accordance with Section
62A-15-105;
(g) "substance abuse treatment program" means a state licensed substance abuse program;
(h) a violation of this section includes a violation under a local ordinance similar to this section
adopted in compliance with Section 41-6-43; and
(i) the standard of negligence is that of simple negligence, the failure to exercise that degree of
care that an ordinarily reasonable and prudent person exercises under like or similar
circumstances.
(2)(a) A person may not operate or be in actual physical control of a vehicle within this state if
the person:
(i) has sufficient alcohol in the person's body that a subsequent chemical test shows that the
person has a blood or breath alcohol concentration of .08 grams or greater at the time of the test;
(ii) is under the influence of alcohol, any drug, or the combined influence of alcohol and any drug
to a degree that renders the person incapable of safely
operating a vehicle; or
(iii) has a blood or breath alcohol concentration of .08 grams or greater at the time of operation or
actual physical control;
(iv)(A) is 21 years of age or older;
(B) has sufficient alcohol in the person's body that a subsequent chemical test shows that the
person has a blood or breath alcohol concentration of .05 grams or greater at the time of the test;
(C) has a passenger under 16 years of age in the vehicle at the time of operation or actual
physical control; and
(D) committed the offense within ten years of a prior conviction; or
(v)(A) is 21 years of age or older;
(B) has a blood or breath alcohol concentration of .05 grams or greater at the time of operation or
actual physical control;
(C) has a passenger under 16 years of age in the vehicle at the time of operation or actual
physical control; and
(D) committed the offense within ten years of a prior conviction.
(b) The fact that a person charged with violating this section is or has been legally entitled to use
alcohol or a drug is not a defense against any charge of violating this section.

(c) Alcohol concentration in the blood shall be based upon grams of alcohol per
100 milliliters of blood, and alcohol concentration in the breath shall be based upon grams of
alcohol per 210 liters of breath.
(3)(a) A person convicted the first or second time of a violation of Subsections (2)(a)(i) through
(iii) is guilty of a:
(i) class B misdemeanor; or
(ii) class A misdemeanor if the person:
(A) has also inflicted bodily injury upon another as a proximate result of having operated the
vehicle in a negligent manner;
(B) had a passenger under 16 years of age in the vehicle at the time of the offense; or
(C) was 21 years of age or older and had a passenger under 18 years of age in the vehicle at the
time of the offense.
(b) A person convicted of a violation of Subsection (2) is guilty of a third degree felony if the
person has also inflicted serious bodily injury upon another as a proximate result of having
operated the vehicle in a negligent manner.
(c) A person convicted of a violation of Subsection (2)(a)(iv) or (v) is guilty of:
(i) a class B misdemeanor; or
(ii) a class A misdemeanor if the person has also inflicted bodily injury upon another as a
proximate result of having operated the vehicle in a negligent manner.
(4)(a) As part of any sentence imposed the court shall, upon a first conviction, impose a
mandatory jail sentence of not less than 48 consecutive hours.
(b) The court may, as an alternative to all or part of a jail sentence, require the person to:
(i) work in a compensatory-service work program for not less than 48 hours; or
(ii) participate in home confinement through the use of electronic monitoring in accordance with
Subsection (13).
(c) In addition to the jail sentence, compensatory-service work program, or home confinement,
the court shall:
(i) order the person to participate in a screening;
(ii) order the person to participate in an assessment, if it is found appropriate by a screening
under Subsection (4)(c)(i);
(iii) order the person to participate in an educational series if the court
does not order substance abuse treatment as described under Subsection (4)(d); and
(iv) impose a fine of not less than $700.
(d) The court may order the person to obtain substance abuse treatment if the substance abuse
treatment program determines that substance abuse treatment is appropriate.
(e)(i) Except as provided in Subsection (4)(e)(ii), the court may order probation for the person in
accordance with Subsection (14).
(ii) If there is admissible evidence that the person had a blood alcohol level of .16 or higher, the
court shall order probation for the person in accordance with Subsection (14).
(5)(a) If a person is convicted under Subsection (2) within ten years of a prior conviction under
this section, the court shall as part of any sentence impose a mandatory jail sentence of not less
than 240 consecutive hours.

(b) The court may, as an alternative to all or part of a jail sentence, require the person to:
(i) work in a compensatory-service work program for not less than 240 hours; or
(ii) participate in home confinement through the use of electronic monitoring
in accordance with Subsection (13).
(c) In addition to the jail sentence, compensatory-service work program, or home confinement,
the court shall:
(i) order the person to participate in a screening;
(ii) order the person to participate in an assessment, if it is found appropriate by a screening
under Subsection (5)(c)(i);
(iii) order the person to participate in an educational series if the court does not order substance
abuse treatment as described under Subsection (5)(d); and
(iv) impose a fine of not less than $800.
(d) The court may order the person to obtain substance abuse treatment if the substance abuse
treatment program determines that substance abuse treatment is appropriate.
(e) The court shall order probation for the person in accordance with Subsection (14).
(6)(a) A conviction for a violation of Subsection (2) is a third degree felony if it is:
(i) a third or subsequent conviction under this section within ten years of two
or more prior convictions; or
(ii) at any time after a conviction of:
(A) automobile homicide under Section 76-5-207 that is committed after July 1, 2001; or
(B) a felony violation under this section that is committed after July 1, 2001.
(b) Any conviction described in this Subsection (6) which judgment of conviction is reduced
under Section 76-3-402 is a conviction for purposes of this section.
(c) Under Subsection (3)(b) or (6)(a), if the court suspends the execution of a prison sentence and
places the defendant on probation the court shall impose:
(i) a fine of not less than $1,500; and
(ii) a mandatory jail sentence of not less than 1,500 hours.
(d) For Subsection (6)(a) or (c), the court shall impose an order requiring the person to obtain a
screening and assessment and substance abuse treatment at a substance abuse treatment program
providing intensive care or inpatient treatment and long-term closely supervised follow-through
after treatment for not less than 240 hours.
(e) In addition to the penalties required under Subsection (6)(c), if the court orders probation, the
probation shall be supervised probation which may include requiring the person to participate in
home confinement through the use of
electronic monitoring in accordance with Subsection (13).
(7) The mandatory portion of any sentence required under this section may not be suspended and
the convicted person is not eligible for parole or probation until any sentence imposed under this
section has been served. Probation or parole resulting from a conviction for a violation under this
section may not be terminated.
(8)(a)(i) The provisions in Subsections (4), (5), and (6) that require a sentencing court to order a
convicted person to: participate in a screening; an assessment, if appropriate; and an educational
series; obtain, in the discretion of the court, substance abuse treatment; obtain, mandatorily,

substance abuse treatment; or do a combination of those things, apply to a conviction for a
violation of Section 41-6-44.6 or 41-6-45 under Subsection (9).
(ii) The court shall render the same order regarding screening, assessment, an educational series,
or substance abuse treatment in connection with a first, second, or subsequent conviction under
Section 41-6-44.6 or 41-6-45 under
Subsection (9), as the court would render in connection with applying respectively, the first,
second, or subsequent conviction requirements of Subsections (4), (5), and (6).
(b)(i) The court shall notify the Driver License Division if a person fails to:
(A) complete all court ordered:
(I) screening;
(II) assessment;
(III) educational series;
(IV) substance abuse treatment; and
(V) hours of work in compensatory-service work program; or
(B) pay all fines and fees, including fees for restitution and treatment costs.
(ii) Upon receiving the notification described in Subsection (8)(b)(i), the division shall suspend
the person's driving privilege in accordance with Subsections 53-3-221(2) and (3).
(9)(a)(i) When the prosecution agrees to a plea of guilty or no contest to a charge of a violation of
Section 41-6-45, of an ordinance enacted under Section 41-6-43, or of Section 41-6-44.6 in
satisfaction of, or as a substitute for, an original charge of a violation of this section, the
prosecution shall state for the record a factual basis for the plea, including whether or not there
had been consumption of alcohol, drugs, or a combination of both, by the defendant in
connection with the violation.
(ii) The statement is an offer of proof of the facts that shows whether there was consumption of
alcohol, drugs, or a combination of both, by the defendant, in connection with the violation.
(b) The court shall advise the defendant before accepting the plea offered under this Subsection
(9)(b) of the consequences of a violation of Section 41-6-44.6 or of Section 41-6-45.
(c) The court shall notify the Driver License Division of each conviction of Section 41-6-44.6 or
41-6-45 entered under this Subsection (9).
(10) A peace officer may, without a warrant, arrest a person for a violation of this section when
the peace officer has probable cause to believe the violation has occurred, although not in the
peace officer's presence, and if the peace officer has probable cause to believe that the violation
was committed by the person.
(1 l)(a) The Driver License Division shall:
(i) suspend for 90 days the operator's license of a person convicted for the first time under
Subsection (2);
(ii) revoke for one year the license of a person convicted of any subsequent offense under
Subsection (2) or if the person has a prior conviction as defined under Subsection (1) if the
violation is committed within a period often years from the date of the prior violation; and
(iii) suspend or revoke the license of a person as ordered by the court under Subsection (12).
(b) The Driver License Division shall subtract from any suspension or revocation period the
number of days for which a license was previously suspended under Section 53-3-223 or

53-3-231, if the previous suspension was based on the same occurrence upon which the record of
conviction is based.
(12)(a)(i) In addition to any other penalties provided in this section, a court may order the
operator's license of a person who is convicted of a violation of Subsection (2) to be suspended
or revoked for an additional period of 90 days, 180 days, one year, or two years to remove from
the highways those persons who have shown they are safety hazards.
(ii) The additional suspension or revocation period provided in this Subsection (12) shall begin
the date on which the individual would be eligible to reinstate the individual's driving privilege
for a violation of Subsection (2).
(b) If the court suspends or revokes the person's license under this Subsection (12)(b), the court
shall prepare and send to the Driver License Division an order to suspend or revoke that person's
driving privileges for a specified period of time.
(13)(a) If the court orders a person to participate in home confinement through the use of
electronic monitoring, the electronic monitoring shall alert the appropriate corrections, probation
monitoring agency, law enforcement units, or contract provider of the defendant's whereabouts.
(b) The electronic monitoring device shall be used under conditions which require:
(i) the person to wear an electronic monitoring device at all times;
(ii) that a device be placed in the home or other specified location of the person, so that the
person's compliance with the court's order may be monitored; and
(iii) the person to pay the costs of the electronic monitoring.
(c) The court shall order the appropriate entity described in Subsection (13)(e) to place an
electronic monitoring device on the person and install electronic monitoring equipment in the
residence of the person or other specified location.
(d) The court may:
(i) require the person's electronic home monitoring device to include a substance abuse testing
instrument;
(ii) restrict the amount of alcohol the person may consume during the time the person is subject
to home confinement;
(iii) set specific time and location conditions that allow the person to attend school educational
classes, or employment and to travel directly between those activities and the person's home; and
(iv) waive all or part of the costs associated with home confinement if the person is determined
to be indigent by the court.
(e) The electronic monitoring described in this section may either be administered directly by the
appropriate corrections agency, probation monitoring agency, or by contract with a private
provider.
(f) The electronic monitoring provider shall cover the costs of waivers by the court under
Subsection (13)(d)(iv).
(14)(a) If supervised probation is ordered under Section 41-6-44.6 or Subsection (4)(e) or (5)(e):
(i) the court shall specify the period of the probation;
(ii) the person shall pay all of the costs of the probation; and
(iii) the court may order any other conditions of the probation.

(b) The court shall provide the probation described in this section by contract with a probation
monitoring agency or a private probation provider.
(c) The probation provider described in Subsection (14)(b) shall monitor the person's compliance
with all conditions of the person's sentence, conditions of probation, and court orders received
under this article and shall notify the court of any failure to comply with or complete that
sentence or those conditions or orders.
(d)(i) The court may waive all or part of the costs associated with probation if the person is
determined to be indigent by the court.
(ii) The probation provider described in Subsection (14)(b) shall cover the costs of waivers by the
court under Subsection (14)(d)(i).
(15) If a person is convicted of a violation of Subsection (2) and there is admissible evidence that
the person had a blood alcohol level of .16 or higher, the court shall order the following, or
describe on record why the order or orders are not appropriate:
(a) treatment as described under Subsection (4)(d), (5)(d), or (6)(d); and
(b) one or both of the following:
(i) the installation of an ignition interlock system as a condition of probation for the person in
accordance with Section 41-6-44.7; or
(ii) the imposition of home confinement through the use of electronic monitoring in accordance
with Subsection (13).
Laws 1941, c. 52, § 34; Laws 1949, c. 65, § 1; Laws 1957, c. 75, § 1; Laws 1967, c. 88, § 2;
Laws 1969, c. 107, § 2; Laws 1977, c. 268, § 3; Laws 1979, c. 243, § 1; Laws 1981, c. 63, § 2;
Laws 1982, c. 46, § 1; Laws 1983, c. 99, § 13; Laws 1983, c. 103, § 1; Laws 1983, c. 183, § 33;
Laws 1985, c. 46, § 1; Laws 1986, c. 122, § 1; Laws 1986, c. 178, § 29; Laws 1987, c. 138, § 37;
Laws 1987,1st Sp. Sess., c. 8, § 2; Laws 1988, c. 17, § 1; Laws 1990, c. 183, § 16; Laws 1990, c.
299, § 1; Laws 1991, c. 147, § 1; Laws 1993, c. 168, § 1; Laws 1993, c. 193, § 1; Laws 1993, c.
234, § 32; Laws 1994, c. 159, § 1; Laws 1994, c. 263, § 1; Laws 1996, c. 71, § 1, eff. July 1,
1996; Laws 1996, c. 220, § 1, eff. July 1,1996; Laws 1996, c. 223, § 2, eff. July 1,1996; Laws
1997, c. 68, § 1, eff. May 5,1997; Laws 1998, c. 13, § 46, eff. May 4, 1998; Laws 1998, c. 94, §
1, eff. May 4,1998; Laws 1998, c. 168, § 1, eff. May 4,1998; Laws 1999, c. 33, § 1, eff. July 1,
1999; Laws 1999, c. 226, § 1, eff. May 3,1999; Laws 1999, c. 258, § 1, eff. May 3,1999; Laws
2000, c. 333, § 1, eff. May 1,2000; Laws 2000, c. 334, § 1, eff. May 1, 2000; Laws 2001, c. 64, §
1, eff. April 30, 2001; Laws 2001, c. 289, § 1, eff. April 30, 2001; Laws 2001, c. 309, § 1, eff.
July 1, 2001; Laws 2001, c. 355, § 1, eff. April 30, 2001; Laws 2002, c. 8, § 1, eff. May 6, 2002;
Laws 2002, c. 54, § 1, eff. May 6, 2002; Laws 2002, c. 106, § 1, eff. May 6,2002; Laws 2002,
5th Sp. Sess., c. 8, § 10, eff. Sept. 8,2002; Laws 2004, c. 161, § 1, eff. May 3, 2004; Laws 2004,
c. 205, § 1, eff. May 3, 2004; Laws 2004, c. 228, § 3, eff. May 3, 2004.
Codifications C. 1943, § 57-7-111.
HISTORICAL AND STATUTORY NOTES
Composite section by the Office of Legislative Research and General Counsel of Laws 2002, c.
8, § 1, Laws 2002, c. 54, § 1 and Laws 2002, c. 106, § 1.
Laws 2002, c. 8; Laws 2002, c. 54; and, Laws 2002, c. 106, Laws 2002, 5th Sp. Sess. c. 3;
collectively rewrote this section [.]

U.C.A. 1953 § 41-6a-501 (West Supp. 2005)
WEST'S UTAH CODE ANNOTATED
TITLE 41. MOTOR VEHICLES
CHAPTER 6A. TRAFFIC CODE
PART 5. DRIVING UNDER THE INFLUENCE AND RECKLESS DRIVING
§ 41 -6a-501. Definitions
(1) As used in this part:
(a) "Assessment" means an in-depth clinical interview with a licensed mental health therapist:
(i) used to determine if a person is in need of:
(A) substance abuse treatment that is obtained at a substance abuse program;
(B) an educational series; or
(C) a combination of Subsections (l)(a)(i)(A) and (B); and
(ii) that is approved by the Board of Substance Abuse and Mental Health in accordance with
Section 62 A-15-105.
(b) "Educational series" means an educational series obtained at a substance abuse program that
is approved by the Board of Substance Abuse and Mental
Health in accordance with Section 62A-15-105.
(c) "Negligence" means simple negligence, the failure to exercise that degree of care that an
ordinarily reasonable and prudent person exercises under like or similar circumstances.
(d) "Screening" means a preliminary appraisal of a person:
(i) used to determine if the person is in need of:
(A) an assessment; or
(B) an educational series; and
(ii) that is approved by the Board of Substance Abuse and Mental Health in accordance with
Section 62A-15-105.
(e) "Serious bodily injury" means bodily injury that creates or causes:
(i) serious permanent disfigurement;
(ii) protracted loss or impairment of the function of any bodily member or organ; or
(iii) a substantial risk of death.
(f) "Substance abuse treatment" means treatment obtained at a substance abuse program that is
approved by the Board of Substance Abuse and Mental Health in accordance with Section
62A-15-105.
(g) "Substance abuse treatment program" means a state licensed substance abuse program.
(h)(i) "Vehicle" or "motor vehicle" means a vehicle or motor vehicle as defined in Section
41-6a-102;and
(ii) "Vehicle" or "motor vehicle" includes:
(A) an off-highway vehicle as defined under Section 41-22-2; and
(B) a motorboat as defined in Section 73-18-2.
(2) As used in Section 41-6a-503:
(a) "Conviction" means any conviction for a violation of:

(i) driving under the influence under Section 41-6a-502;
(ii) alcohol, any drug, or a combination of both-related reckless driving under Sections 41-6a-512
and41-6a-528;
(iii) driving with any measurable controlled substance that is taken illegally in the body under
Section 4 l-6a-517;
(iv) local ordinances similar to Section 41-6a-502 or alcohol, any drug, or a combination of
both-related reckless driving adopted in compliance with Section 41-6a-510;
(v) automobile homicide under Section 76-5-207;
(vi) Subsection 58-37-8(2)(g);
(vii) a violation described in Subsections (2)(a)(i) through (vi), which
judgment of conviction is reduced under Section 76-3-402; or
(viii) statutes or ordinances previously in effect in this state or in effect in any other state, the
United States, or any district, possession, or territory of the United States which would constitute
a violation of Section 41 -6a-502 or alcohol, any drug, or a combination of both-related reckless
driving if committed in this state, including punishments administered under 10 U.S.C. Sec. 815.
(b) A plea of guilty or no contest to a violation described in Subsections (2)(a)(i) through (viii)
which plea is held in abeyance under Title 77, Chapter 2a, Pleas in Abeyance, is the equivalent of
a conviction, even if the charge has been subsequently reduced or dismissed in accordance with
the plea in abeyance agreement, for purposes of:
(i) enhancement of penalties under:
(A) this Chapter 6a, Part 5, Driving Under the Influence and Reckless Driving; and
(B) automobile homicide under Section 76-5-207; and
(ii) expungement under Section 77-18-12.
Laws 2005, c. 2, § 57, eff. Feb. 2, 2005.

U.C.A. 1953 § 41-6a-502 (West Supp. 2005)
WEST'S UTAH CODE ANNOTATED
TITLE 41. MOTOR VEHICLES
CHAPTER 6A. TRAFFIC CODE
PART 5. DRIVING UNDER THE INFLUENCE AND RECKLESS DRIVING
§ 41-6a-502. Driving under the influence of alcohol, drugs, or a combination of both or with
specified or unsafe blood alcohol concentration
(1) A person may not operate or be in actual physical control of a vehicle within this state if the
person:
(a) has sufficient alcohol in the person's body that a subsequent chemical test shows that the
person has a blood or breath alcohol concentration of .08 grams or greater at the time of the test;
(b) is under the influence of alcohol, any drug, or the combined influence of alcohol and any drug
to a degree that renders the person incapable of safely operating a vehicle; or
(c) has a blood or breath alcohol concentration of .08 grams or greater at the time of operation or
actual physical control.
(2) Alcohol concentration in the blood shall be based upon grams of alcohol per 100 milliliters of
blood, and alcohol concentration in the breath shall be based upon grams of alcohol per 210 liters
of breath.
(3) A violation of this section includes a violation under a local ordinance similar to this section
adopted in compliance with Section 41~6a-510.
Laws 2005, c. 2, § 58, eff. Feb. 2, 2005; Laws 2005, c. 91, § 1, eff. July 1 2005.

U.C.A. 1953 § 41-6a-503 (West Supp. 2005)
WEST'S UTAH CODE ANNOTATED
TITLE 41. MOTOR VEHICLES
CHAPTER 6A. TRAFFIC CODE
PART 5. DRIVING UNDER THE INFLUENCE AND RECKLESS DRIVING
§ 41-6a-503. Penalties for driving under the influence violations
(1) A person convicted the first or second time of a violation of Section 41-6a-502 is guilty of a:
(a) class B misdemeanor; or
(b) class A misdemeanor if the person:
(i) has also inflicted bodily injury upon another as a proximate result of having operated the
vehicle in a negligent manner;
(ii) had a passenger under 16 years of age in the vehicle at the time of the offense; or
(iii) was 21 years of age or older and had a passenger under 18 years of age in the vehicle at the
time of the offense.
(2) A person convicted of a violation of Section 41 -6a-502 is guilty of a third degree felony if:
(a) the person has also inflicted serious bodily injury upon another as a proximate result of
having operated the vehicle in a negligent manner;
(b) the conviction under Section 41-6a-502 is within ten years of two or more prior convictions
as defined in Subsection 41-6a-501(2); or
(c) the conviction under Section 41-6a-502 is at any time after a conviction of:
(i) automobile homicide under Section 76-5-207 that is committed after July 1, 2001;
(ii) a felony violation of Section 41-6a-502 or a statute previously in effect in this state that
would constitute a violation of Section 41-6a-502 that is committed after July 1, 2001; or
(iii) any conviction described in Subsection (2)(c)(i) or (ii) which judgment of conviction is
reduced under Section 76-3-402.
Laws 2005, c. 25 § 59, eff. Feb. 2, 2005; Laws 2005, c. 91, § 2, eff July 1, 2005.
HISTORICAL AND STATUTORY NOTES
Laws 2005, c. 91, in subsec. (1) substituted "Section 41-6a-502" for "Subsections
41-6a-502(l)(a) through (c)"; and deleted subsec. (3) which prior thereto read:
"(3) A person convicted of a violation of Subsection 41-6a-502(l)(d) is guilty of:
"(a) a class B misdemeanor; or
"(b) a class A misdemeanor if the person has also inflicted bodily injury upon another as a
proximate result of having operated the vehicle in a negligent manner."
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(El ectronically recorded on Novemb er 12, 2004)

4

Okay.

THE COURT:

3

We'll go to the case of State of Utah

vs . Donald S(sott Griffin.
MR. CARTER:

5

Yes.

I'm just trying to make your day

Did you see that new case that came out!

6

interesting, Judge.

7

That's what I cited to in this case.

8
9

Yeah, I read that case.

THE COURT:

You know, it's —

again, that iwould bes a good argument.

10

MR. CARTER:

Sounds like I'm losing on this, though.

11

THE COURT:

Well, you know, when I thought about that

12

a little, you know, the language of that case says that it's

13

two convictions within the ten years prior to the arrest on the

14

new DUI.

15
16
17
18

MR. CARTER:
third conviction.

I thought the statutory language said upon

So I used —

THE COURT:

okay, well

—

I know, but I'm just citing —

you cited the

case of Pixen.

19

MR. CARTER:

20

THE COURT:

Yes.
Pixten, and in the language of Pixten

21

it says, "If the defendant had been twice determined guilty

22

convicted of an alcohol related traffic offense within ten years

23

prior to a subsequent DUI arrest — "

24

MR. CARTER:

25

THE COURT:

Okay.
So, you know, if hadn't had that language,

-31

you know, defense attorneys, all you'd have to do is just kee>p —

2

continuing the felony DUI trial out until the ten years had ---

3

MR. CARTER:

Well, that's why I didn't think it makes a

4

lot of sense, but I'm trying to use it.

5

to say the arrest date, then arguably the arrest date in that

6

case out to be outside the

—

7

THE COURT:

8

conflicting logic, but that's

9

MR. CARTER:

10

THE COURT:

11

MR. CARTER:

12

THE COURT:

13

MR. CARTER:

14

THE COURT:

15

MR. CARTER:

16

THE COURT:

17

MR. CARTER:

18

Yeah, it's kind of —

THE COURT:

—

—

I think we already set it, Judge.
Did we?
I think we put it February 24 th or something
Let me go get my calendar to make sure.
Didn't want to cut you off there, Perry.

It's only a second place setting on that

date.

22

COURT CLERK:

25

So we need to

We need to set a

MR. CARTER:

24

So that one is off, right?

(Inaudible) in Heber?

21

23

—

All right.
Yeah.

you know, it's kind of

I've got it set for the 24th of February.

19
20

Also, if you're going

Okay.
So is Tamra Hendricksen a third-place

setting?
THE COURT:
set this one?

No.

Well, did we do Hendricksen after we

-41
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I think we just set this one.

MR. CARTER:
called me —

Okay, let's make this a first place setting.

3

THE COURT:

4

MR. CARTER:

5

COURT CLERK :

6

THE COURT:

Uh-huh.

7

MR. DAVIS:

So February 24th?

8

THE COURT:

Yes, starting at 9 a.m.

9

Then Tanya

Okay.
Then Hendricksen is the second?

Proposed jury

instructions at least seven days prior to that time.

Just so

10

the record reflects, the Court having reviewed the new motion

11

to dismiss and the response by the State, denies that motion.

12

MR. CARTER:

13

THE COURT:

14

MR. CARTER:

15

THE COURT:

16

(Hearing concluded)

Thank you.
Okay.
Have a good day.
You, too.
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